JCEPH FELL MDONALD
| BLA 96- 523 Deci ded Septenber 29, 1998

Appeal froma decision of the Galifornia Sate Gfice, Bureau of Land
Managenent, declaring two placer mning clains null and void ab initio.
CAMC 261483; CAMC 261484.

Afirned.

1 Mning dains: Lands Subject to--Mning A ai ns:
Wt hdrawn Land--Wthdrawal s and Reservations: General ly

A placer mning claimis properly declared null and
void ab initio when the record discloses it was | ocated
on land wthdrawn frommneral entry on the date of

| ocati on.

2. Est oppel --Mning d ai ns: Location

The acceptance of a mining claimfiling for recordation
does not precl ude BLMfrom subsequent|y decl aring the
claaimto be null and void ab initio upon a finding that
the | and on whi ch the clai mwas | ocated was w t hdrawn
fromthe location of mning clains at the tine the
clai mwas | ocat ed.

APPEARANCES  Joseph Fell McDonal d, Gardiff, Galifornia, pro se.
(PN ON BY ADM N STRATI VE JUDGE TEHRRY

Joseph Fel | MtDonal d (Appel | ant) has appeal ed froma July 29, 1996,
Decision of the Galifornia Sate Gfice, Bureau of Land Managenent (BLMN),
decl aring unpatented placer mning clains Royal Throne #1 and #2 (CAMC
261483 and CAMC 261484) null and void ab initio. The Decision expl ai ned
that the land on which the clains were | ocated was w thdrawn froml ocation
or surface entry at the tine the clai ns were | ocat ed.

The notices of |ocation for CAMC 261483 and CAMC 261484 were filed for
recording wth BLMon Decenber 3, 1993. The notices state that the clains,
situated in the SWoWisof sec. 14 and in the NWZE/4of sec. 15, T. 9 S,

R 2 W, San Bernadino Meridian (SBV), were |ocated on Septenber 6, 1993.
BLMfound the |l ocation of the two clains was null and voi d because it was
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nade on |l and w thdrawn fromlocation and entry of mning clains. The | ands
had been previously transferred to the Pala Band of Mssion | ndians on
Novenber 1, 1988, and renai ned cl osed on the date of attenpted | ocation.

The July 29, 1996, BLM Deci si on (Deci sion) appeal ed fromexpl ai ned
that the | and enconpassi ng the two unpatented pl acer nining clains was
w thdrawn fromlocation of mning clains as a result of passage of the
Southern Galifornia Indian Land Transfer Act of 1988 (Act), which is
Title M1 to the Act of Novenber 1, 1988, 102 Stat. 2946. The Act
provides that all of the rights, title, and interest of the Lhited Sates
to the WAW2of sec. 14 (excepting certain patented areas) and to the SE/of
sec. 15 (except certain patented areas), and including other |ands, were
transferred to the Pala Band of the Mssion Indians by the Act. (Decision
at 1.) The Decision further states:

The lands transferred to the Pala Band of Mssion |Indi ans
includes all of the | and enbraced by the Royal Throne #1 and the
Royal Throne #2 placer mining clains. Therefore, the |ands were
not open to the location and entry of mning clains on the date
the lands were transferred to the Pala Band of Mssion |Indian,
Nov 1, 1988, and rerai ned cl osed on Septenber 6, 1993, the date
of attenpted | ocation.

Accordingly, the Royal Throne # 1 and the Royal Throne # 2
pl acer mning clai ns (CAMC 26183-484) are hereby decl ared nul |
and void ab initio--wthout |egal effect fromthe begi nni ng.

(Decision at 1.)

In the appeal filed wth the Board, Appellant states, in pertinent
part :

At the tine when | researched and filed both BLM ] and
Qounty of fices had the property in question open to mneral
entry. The offices that | contacted were the R verside BLM
and San D ego Qounty Recorder [a]nd Assessor[.] Al other naps

and resources confirned this as well. Therefore it was known
tone that this was claimable land. The [Qounty of San D ego
still says the land in question is public domain. Uhited Sates

ongress passed [P ublic [L]aw 100-581-Nov. 1, 1988 transferring
land to the Pala Indian Reservation at the tine. This was not
known to ne nor was told to ne as | filed the clains in both
the Departnent of the Interior BLMoffice, or the Gounty of

San Dego. Wth this in mnd and fees paid to both, |

continued to work these clains as suppl enental income. Now nore
than before, this has becone a nore prinary source of ny i ncone.
M papers, claimnotices, assessnent work [are] all up to date.
Qurrent fees and exenptions are filed both in county and federal
offices. [My reasons for appeal are valid. Does not sone one

i ndividual or agency have to tell you before you file or start
amning venture that this is not legal or not open to mneral
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entry? No such persons did in fact[.] [Yuch persons kept

nai ling ne paperwork and said fees are as follows[.] [Mail
checks payable to * * *. Wen land is transferred, is there not
atitle or deed and does it not have to be filed in the county of
wWhlere it resides[.] [No such docunents exist. | have had all
kinds of crazy problens trying to get access to this property.

In ny journeys to ny clains over the |ast several years | have
encount ered nany individual s (including other mners, B A
Sheriffs, rangers, etc.). Wen they saw ny papers were in order
| was allowed to proceed. There has been plenty of opportunity
for anyone including the BLMto stop ne. |f you do not agree
wth ne | believe | andue refunds of all such fees[,] [t]hat |
was required to pay.

(Satenent of Reasons at 1.)

[1] The wthdrawn lands included the lands within the | ocation
notices of CAMC 261483 and CAMC 261484. The lawis well established that
mning clains |ocated on Federal |ands wthdrawn fromnmineral entry on the
date of location are null and void ab initio. Gotter Gorp., 127 |1BLA 18,
19 (1993); David R Qdark, 119 IBLA 367, 368 (1991); Kathryn J. Sory,

104 I BLA 313, 315 (1988). It is also clear that the "date of [ocation”

of amning claimis "the date determned by Sate lawin the | ocal
jurisdiction in which the unpatented mning claim mll or tunnel siteis
situated.” 43 CF.R § 3833.0-5(h); John and Muureen Wdtson, 113 | BLA 235
(1990); Dutch Geek Mning G., 98 IBLA 241, 247 (1987). hder Galifornia
law the date of posting a location notice on a pernanent nonunent
situated on the claimis the date of location. Gal. Pub. Res. Gode

88 3900(d), 3902 (Wést 1984, Supp. 1996); John and Maureen Vétson, supra;
CB Shannon, 55 IBLA 312 (1981). This Board has recogni zed that the date
of locationis the date of posting stated in a recorded | ocation
certificate. Dutch Geek Mning ., supra, at 248 n.6; C B Shannon,
supra. Appellant's notice of location recorded wth the county recorder’s
office gives the date of location as Septenber 6, 1993. (n that date, the
| and was wthdrawn fromentry under the mining | aws.

n appeal , Appel lant contends that the clains were | ocated properly
and that the transfer of the land to the Pala Indians "was not known to ne
nor was [I] told* * * as | filed the clains in both the Departnent of the
interior BLMoffice, or the Gounty of San Oego.” (Decision at 1.)

The case file contains a copy of the Master PHat for T. 9S, R 2 W,
BV dated Gctober 7, 1992, which shows that the W2of sec. 14 and the EA
and the EAW2of sec. 15 were wthdrawn by Act of CGongress on Novenber 1,
1988, for the Mssion Indian Reservation. The Master Plat is a public
docunent available at the BLMoffice to informthe public concerning the
status of the public lands. Apparently, Appellant did not reviewthe
Master Plat to determine whether the | and he sought was open to | ocati on.
Qherw se, he woul d have | earned that the | ands had been w t hdrawn.

BLMhas the responsibility to maintain the land records and to keep
themcurrent in order that the public has notice of the status of the
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public lands. It was Appellant's responsibility to research the |and
records to determne the true status of the |and he sought to enter. Wen
Appel lant | ocated his clains, the public |ands records reflected that the
| ands he sought to enter were w thdrawn.

[2] The acceptance of a mning claimfiling for recordati on does
not preclude BLMfrom subsequent|y declaring the claimto be null and void
abinitioupon afinding that the land on whi ch the clai mwas | ocated was
w thdrawn fromthe location of mning clains at the tine the claimwas
located. Robert L. Payne, 107 IBLA 71 (1989); 43 CF. R § 3833.5(f). It
is expressly provided by regul ation that the recordati on of an unpatented
mning claimby itself "shall not render valid any clai mwhi ch woul d not be
ot herw se val i d under applicable | aw and does not give the owner any rights
he is not otherwse entitled to by law" 43 CF. R 8§ 3833.5(a). Mreover,
as was pointed out in Paul Vaillant, 90 I BLA 249, 251 (1986), "BLMdoes not
have a duty to imnmedi ately determne the legal status of every claimfiled
wth the agency and to notify clai nants of its concl usions."

The fact is, the lands in question were not avail able for mneral
entry at the tine the clains were located and this was a matter of public
record, as noted in the public | ands records. Appellant is presuned to
have know edge of that notation. Federal Qop Insurance Gorp. v. Merrill,
332 US 380, 385 (1947); Mac A Sevens, 84 IBLA 124, 126 (1984).

The record shows, and Appel | ant admts, that mning cla ns CAMC 261483
and CAMC 261484 were | ocated on Septenber 6, 1993. However, the | and was
not opened to location and entry under the mning | aws after Novenber 1,
1988, except for sone excepted patented clains. Therefore, the BLM
Deci sion declaring the claimnull and void ab initio nust be affirned.

As arelated matter, we note that BLMhas indicated in the Decision
under appeal that Appellant wll be entitled to a refund for the
nai nt enance and | ocation fees paid, since, as of the date the fees were
submitted, the clains were null and void in their entirety. (Decision
at 2.)

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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